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RURAL ECONOMY AND CONNECTIVITY COMMITTEE 
 

AGENDA 
 

24th Meeting, 2019 (Session 5) 
 

Wednesday 11 September 2019 
 
The Committee will meet at 10.00 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Subordinate legislation: The Committee will consider the following negative 

instrument— 
 

The Plant Health (Miscellaneous Amendments) (Scotland) Order 2019. 
 

2. Subordinate legislation: The Committee will take evidence on the Additional 
Powers Request (Scotland) Regulations 2019 [draft] from— 

 
Paul Wheelhouse, Minister for Energy, Connectivity and the Islands, 
Jessica McPherson, Head of Local Government Policy and Relationships, 
and Stuart Johnson, Local Government Policy Officer, Scottish 
Government. 
 

3. Subordinate legislation: Paul Wheelhouse (Minister for Energy, Connectivity 
and the Islands) to move— 

 
 S5M-18217—That the Rural Economy and Connectivity Committee 

recommends that the Additional Powers Request (Scotland) 
Regulations 2019 [draft] be approved. 

 
4. Transport update: The Committee will take evidence from— 
 

Michael Matheson, Cabinet Secretary for Transport, Infrastructure and 
Connectivity, Paul Wheelhouse, Minister for Energy, Connectivity and the 
Islands, Michelle Rennie, Director of Major Projects, Heather Cowan, 
Head of Strategy and Integration, Bill Reeve, Director of Rail, and Chris 
Wilcock, Director of Aviation, Maritime, Freight and Canals, Scottish 
Government. 
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Rural Economy and Connectivity Committee 

24th Meeting, 2019 (Session 5), Wednesday 11 September 2019 

Subordinate Legislation 

1. The Committee will consider the following instruments:

Negative 

• Plant Health (Miscellaneous Amendments) (Scotland) Order 2019  (Annex A)

Affirmative 

• Additional Powers Request (Scotland) Regulations 2019 (Annex B)

2. The Annexes, for each instrument respectively, contain the clerk’s note, the
instrument itself and the Scottish Government’s policy note.

Rural Economy and Connectivity Committee Clerks 
 September 2019 
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Rural Economy and Connectivity Committee 

24th Meeting, 2018 (Session 5), Wednesday 11 September 2019 

Subordinate Legislation 

Title of Instrument:  

The Plant Health (Miscellaneous Amendments) (Scotland) Order 2019 

Type of Instrument: Negative 

Laid Date: 12 July 2019 

Coming into force: 16 July 2019 

Minister to attend the meeting: No 

Procedure 

1. Under the negative procedure, an instrument comes into force on the date
specified on it (the “coming into force date”) unless a motion to annul is agreed to
by the Parliament within the 40-day period. Lead committees are not obliged to
report to the Parliament on negative instruments, except where a motion
recommending annulment has been lodged.

Policy Objectives and Background 

2. The purpose of this instrument is to amend the Plant Health Forestry Order 2005

and the Plant Health (Scotland) Order 2005 to enhance import controls against the

introduction of Oak Processionary Moth (Thaumetopoea processionea), a known

threat to the health of oak trees, people and animals.

3. These two Orders implement EU Directive 2000/29/EC in Scotland, The EU

Directive is intended to prevent the introduction and spread into the EU of pests

and diseases affecting plants and plant produce. Similar but separate plant health

legislation operates in England, Wales and Northern Ireland.

4. The Policy Note states that this instrument is intended to address an emergency

situation. The Scottish Government considers that the impact on the trade is likely

to be minimal, as very few large oak trees are imported into Scotland. Consultation

on the content was, therefore, not considered necessary.

5. The Scottish Government wrote to the Presiding Officer regarding this instrument

on 12 July 2019 (attached). The Interpretation and Legislative Reform (Scotland)

Act 2010 sets out that a negative SSI must be laid before the Scottish Parliament

Annex A REC/S5/19/24/1

2

http://www.legislation.gov.uk/ssi/2019/242/contents/made
http://www.scottish.parliament.uk/parliamentarybusiness/24417.aspx


at least 28 days before the instrument comes into force. On this occasion, this has 

not been complied with.  

6. The reason given for non-compliance with the 28 day rule is that Oak

Processionary Moth (OPM) has been found at several new sites in England and

Wales. Trees from the same consignments have been imported into Scotland and

are being investigated for signs of OPM infestation. A cross-border incident

management team has been established and rapid action is being taken to identify

and treat all infested trees. Following a review of the relevant import controls, Defra

and the Devolved Administrations (“DAs”) in Scotland, Wales and Northern Ireland

agreed to legislation being made as quickly as possible in July 2019.

7. The instrument and Policy Note are attached, as well as being available online at

the link above.

Consideration by the Delegated Powers and Law Reform Committee 

8. At its meeting on 3 September 2019, the Delegated Powers and Law Reform
(DPLR) Committee considered the instrument.

9. Standing Orders require the DPLR Committee to draw the Parliament's attention
to any failure to respect the 28-day laying requirement. The Committee therefore
wished to draw the instrument to the attention of the Parliament as it fails to comply
with the requirements of section 28(2) and (8) of the Interpretation and Legislative
Reform (Scotland) Act 2010.

10. The DPLR Committee was nonetheless content that the failure to comply with the
28-day laying requirement was acceptable in the circumstances given the SSI
seeks to minimize the threat that OPM poses to oak tree, public and animal health.

Recommendation 

11. The Committee is invited to consider any issues that it wishes to raise in
relation to this instrument.

Rural Economy and Connectivity Committee Clerks 
September 2019 

Annex A REC/S5/19/24/1

3

https://digitalpublications.parliament.scot/Committees/Report/DPLR/2019/9/6/Subordinate-legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-3-September-2019#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2019/9/6/Subordinate-legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-3-September-2019#Introduction


Correspondence to Presiding Officer from Scottish Government 

Dear Presiding Officer 

The Plant Health (Miscellaneous Amendments) (Scotland) Order 2019 

The Plant Health (Miscellaneous Amendments) (Scotland) Order 2019, SSI 2019/242 
(“the SSI”) was made by the Scottish Ministers under sections 2 and 3(1) of the Plant 
Health Act 1967.  It is being laid before the Scottish Parliament today, 12 July 2019 
and comes into force on 16 July 2019.

Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 sets 
out that a negative SSI must be laid before the Scottish Parliament at least 28 days 
before the instrument comes into force. On this occasion this provision has not been 
complied with and, to meet the requirements of section 31(3) of that Act, this letter 
explains why.

Oak Processionary Moth (“OPM”) is a pest which poses a threat to oak tree, public 
and animal health is regulated in the EU Plant Health Directive as a “protected zone 
pest”. Most of the UK (other than an infested area around Greater London) enjoys this 
protected status. That means that oak trees being moved into the UK protected zone 
from other parts of the EU and from the infested area around Greater London must be 
accompanied by a plant passport.  

OPM has been found at several new sites in England and Wales. Trees from the same 
consignments have been imported into Scotland and are being investigated for signs 
of OPM infestation. A cross-border incident management team has been established 
and rapid action is being taken to identify and treat all infested trees. Following a 
review of the relevant import controls, Defra and the Devolved Administrations (“DAs”) 
in Scotland, Wales and Northern Ireland agreed to legislation being made as quickly 
as possible in July 2019. 

The SSI will minimize the threat that OPM poses to oak tree, public and animal health 
by tightening the rules on the import of oak trees into the UK protected zone (including 
Scotland).  Defra and the other DAs are introducing similar legislation which will 
achieve the same result for England, Wales and Northern Ireland. 

Jim Dewar 
Scottish Forestry National office 
12 July 2019 
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POLICY NOTE 
 

The Plant Health (Miscellaneous Amendments) (Scotland) Order 2019 
 

SSI 2019/242 
 

The above instrument is made in exercise of the powers conferred by the Plant 
Health Act 1967 sections 2 and 3(1).  This instrument is subject to negative 
procedure.  
 

Purpose of this instrument. To amend the Plant Health Forestry Order 2005 and 
the Plant Health (Scotland) Order 2005 to enhance import controls against the 
introduction of Oak Processionary Moth (Thaumetopoea processionea). 

 

Policy Objectives 
 
The Order amends secondary legislation relating to forestry and plant health.  
 
The amendments enhance our controls against Oak Processionary Moth (“OPM”), a 
known threat to the health of oak trees, people and animals. 
 
The key policy objective is to: 
• ensure that imports and movements of relevant material within the OPM 
protected zone can only take place if that material i.e. oak plants and trees for 
planting whose girth at 1.2 m above the root collar is 8 cm or more 
 
(a)  Have been grown throughout their life in places of production in countries in 
which OPM is not known to occur; 
 
(b)  Have been grown throughout their life in a protected zone which is recognised 
as such for OPM or in an area free from OPM, established by the national plant 
protection organisation in accordance with the International Standard for 
Phytosanitary Measures No. 4; or 
 
(c)  Have been grown throughout their life in a site with complete physical 
protection against the introduction of OPM and have been inspected at appropriate 
times and found to be free from OPM. 
 
Explanation of the law being amended by the regulations 
 
The Order will amend the following legislation: 
 

• The Plant Health (Forestry) Order 2005 

• The Plant Health (Scotland) Order 2005 
 
Legislation 
 
Directive 2000/29/EC on protective measures against the introduction into the 
Community of organisms harmful to plants or plant products and against their spread 
within the Community (“the PH Directive”) establishes the EU plant health regime. It 
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contains measures to be taken in order to prevent the introduction into, and spread 
within, the EU of pests and diseases injurious to plants and plant produce which are 
specified in the Annexes to the PH Directive. The PH Directive is implemented in 
Scotland by the Plant Health (Scotland) Order 2005 (S.S.I. 2005/613) (“the PH Order 
2005”) (and, in relation to forest materials, The Plant Health (Forestry) Order 2005 
(“the Forestry Order 2005”)).  Similar but separate plant health legislation to the PH 
Order 2005 operates in England, Wales and Northern Ireland. 

Reasons for and effect of the proposed change on Scottish law 

Due to interceptions of OPM in August 2018, Defra, in consultation with the UK Plant 
Health Authorities implemented the majority of these conditions through the Plant 
Health (England) Order 2015 and the Forestry Order 2005. This reflects that fact that 
the majority of these trees are brought into the UK through English ports. Similar 
requirements were to be introduced later by the rest of the UK Plant Health 
Authorities at an appropriate time. 

However, further interceptions of consignments of OPM infested oak trees in 
England and Wales prompted Defra to amend these orders to enhance OPM 
controls. Similar consignments were traced to Scotland (although no OPM infested 
trees have yet been found in Scotland) and Wales. This  prompted the  Devolved 
Administrations in Scotland, Wales and Northern Ireland to mirror all of the legislative 
changes proposed by Defra. 

The changes will strengthen our controls on oak trees imported into or moved within 
the OPM protected zone (currently the whole of the UK except parts of London 
where OPM is already present). 

Further information 

Consultation 
The amendments proposed address an emergency situation. As very few large oak 
trees are imported into Scotland, the impact on the trade is likely to be minimal. The 
enhanced controls will help protect Scottish oak trees, people and animals from the 
effects of OPM. 

Consultation on the content was, therefore, not considered necessary. 

We have engaged with Defra and other UK administrations to ensure that the 
changes proposed and the timing of their introduction are consistent and coordinated 
across the UK. 

Impact Assessments 

The amended legislation places additional conditions on exporting countries. 
Therefore, no impact assessments have been prepared. 

We plan to publicise the proposed changes to alert the trade and public to the recent 
findings, and to highlight the need for increased vigilance and regulation to protect 
tree, public and animal health against the risks that OPM presents. 
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Financial Effects 

No BRIA is necessary as the instrument has no financial effects on the Scottish 
Government, local government or on business. 

Scottish Forestry, Rural Environment Directorate 
SASA (Plant Health) Agriculture Delivery Directorate 
11/07/2019 
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2019 No. 242 

PLANT HEALTH 

The Plant Health (Miscellaneous Amendments) (Scotland) 

Order 2019 

Made - - - - at 10.15 a.m. on 12th July 2019 

Laid before the Scottish Parliament at 3 p.m. on 12th July 2019 

Coming into force - - 16th July 2019 

The Scottish Ministers, make the following Order in exercise of the powers conferred by sections 

2 and 3(1) of the Plant Health Act 1967(a) and all other powers enabling them to do so. 

Citation, commencement and extent 

1. This Order which extends to Scotland only may be cited as the Plant Health (Miscellaneous

Amendments) (Scotland) Order 2019 and comes into force on 16 July 2019. 

Amendment of the Plant Health (Scotland) Order 2005 

2.—(1) The Plant Health (Scotland) Order 2005(b) is amended as follows. 

(2) In article 21, omit paragraph (8).

(3) In the table in Part C of schedule 4, after item 10 insert—

“11. Plants, other than fruit or seeds, of 

Quercus L., other than Quercus suber, 

intended for planting, whose girth at 

1.2 m above the root collar is 8 cm or 

more. 

The plants must be accompanied by an 

official statement that they have:  

(a) been grown throughout their life

in places of production in

countries in which Thaumetopoea

processionea L. is not known to

occur;

(b) been grown throughout their life

in a protected zone which is

recognised as a protected zone for

Thaumetopoea processionea L. or

in an area free from

Thaumetopoea processionea L.,

established by the national plant

(a) Sections 2 and 3(1) were amended by the European Communities Act 1972 (c.68), section 4(1) and schedule 4, paragraph 8 
and further amended by S.I. 2011/1043.  The powers conferred by sections 2 and 3 are conferred on a “competent 
authority”, defined in section 1(2) of the 1967 Act.  The Scottish Ministers are the competent authorities for the purposes of 
the 1967 Act by virtue of amendments made to section 1(2) of that Act by the Forestry and Land Management (Scotland) 
Act 2018. 

(b) S.S.I. 2005/613; relevant amending instruments are S.S.I. 2013/366, S.S.I. 2015/10 and S.S.I. 2018/112.
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protection organisation in 

accordance with IPSM No. 4; or 

(c) been grown throughout their life

in a site with complete physical

protection against the

introduction of Thaumetopoea

processionea L. and have been

inspected at appropriate times and

found to be free from

Thaumetopoea processionea L. ”

Amendment of the Plant Health (Forestry) Order 2005 

3. In the table in Part C of schedule 4 of the Plant Health (Forestry) Order 2005(a), in item 7E,

in the entry in the third column, omit paragraph (c). 

MAIRI GOUGEON 

Authorised to sign by the Scottish Ministers 

St Andrew’s House, 

Edinburgh 

At 10.15 a.m. on 12th July 2019 

(a) S.I. 2005/2517; relevant amending instruments are S.I. 2014/2420, 2017/1178 and 2018/1048. 
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EXPLANATORY NOTE 

(This note is not part of the Order) 

This Order amends the Plant Health (Scotland) Order 2005 (S.S.I. 2005/613) and the Plant Health 

(Forestry) Order 2005 (S.I. 2005/2517) to introduce emergency measures to prevent the 

introduction and spread of Thaumetopoea processionea L. (the Oak Processionary Moth) into 

Scotland which is part of a protected zone (recognised for the purposes of Council Directive 

2000/29/EC of 8 May 2000 on protective measures against the introduction into the Community of 

organisms harmful to plants or plant products and against their spread within the Community) for 

this harmful plant pest 

It amends the technical requirements that must be satisfied when bringing in certain plants of 

Quercus L., intended for planting, into or when moving those plants within Scotland. 

An impact assessment has not been produced for this instrument as no, or no significant, impact 

on the private, voluntary or public sector is foreseen. 
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Rural Economy and Connectivity Committee 

24th Meeting, 2019 (Session 5), Wednesday 11 September 2019 

Subordinate legislation 

Title of Instrument: Additional Powers Request (Scotland) Regulations 2019 

Type of Instrument: Draft Affirmative 

Laid Date: 5 July 2019 

Minister to attend the meeting: Yes 

Procedure 

1. The Rural Economy and Connectivity (REC) Committee is lead committee for this
instrument and is required to report to the Parliament on its considerations.

2. Under Rule 10.6.1 (a), these regulations are subject to affirmative resolution
before they can be made. It is for the REC Committee to recommend to the
Parliament whether these draft regulations should be approved.

3. The Minister for Energy, Connectivity and the Islands has, by motion S5M-18217
(as set out in the agenda), proposed that the Committee should recommend the
approval of this instrument.

4. The Minister for Energy, Connectivity and the Islands will attend to explain the
purpose and policy objective of the instrument and to answer any questions from
members. He will then (under a subsequent agenda item) be invited to speak to
and move the motion seeking approval. The formal debate on the motion may
last for up to 90 minutes.

5. At the end of the debate, the Committee must decide whether it agrees or
disagrees with the motion, and then report to Parliament accordingly. Such a
report need only be a short statement of the Committee’s recommendations.

Purpose 

6. These Regulations create a scheme under sections 15 and 21 of the Islands
(Scotland) Act 2018 under which the local authorities listed in the schedule of the
Act may request additional functions, duties or responsibilities (“additional
powers”) from Scottish Ministers. They also set out the period within which
Scottish Ministers must give notice of their decision, provide for the information
which the decision notice must contain and set out actions to be taken where
Scottish Ministers decide to give effect to an additional powers request. The
Regulations also make provision for the relevant local authority that made the
request to seek a review of a decision to refuse an additional powers request.

7. The Scottish Government has consulted with local authorities on these
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Regulations, and as a result, has made various changes to reflect concerns and 
suggestions which are detailed in the Policy Note. 

 
8. These Regulations have been re-laid to correct a minor error in the original 

version. In the original version, the Regulations stated at Para 11(c) that Ministers 
must publish any representations made in response to a notice within 10 days of 
the notice being published. However, they also stated at Para 9(2)(f)) that 
representations can be made within a period not less than 20 days after the notice 
was published. Taken together these provisions would have meant that Ministers 
were required to publish representations before the deadline for making such 
representations had passed. This discrepancy has been resolved by changing the 
reference to 10 days to ‘as soon as practicable following receipt’ in the revised 
version. 
 

9. The draft SSI and Policy Note are attached and also available online at the first 
link above.  

 
Consideration by the Delegated Powers and Law Reform Committee 
 

10. The Delegated Powers and Law Reform Committee considered this instrument at 
its meeting on 3 September 2019, and determined that it did not need to draw the 
attention of the Parliament to the instrument on any grounds within its remit. 
 

Recommendation 
 
The Committee is invited to consider any issues that it wishes to raise in 
reporting to the Parliament on this instrument. 
 
 

Clerking Team 
Rural Economy and Connectivity Committee 

       September 2019 
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POLICY NOTE 

The Additional Powers Request (Scotland) Regulations 2019 

SSI 2019/XXX 

The above instrument is made in exercise of the powers conferred by sections 15 and 21 of the 

Islands (Scotland) Act 2018.  The instrument is subject to the affirmative procedure. 

These regulations create a scheme under sections 15 and 21 of the Islands (Scotland) Act 

2018 (the Act) under which the local authorities listed in the schedule of the Act may request 

additional functions, duties or responsibilities from the Scottish Ministers. 

Policy Objectives 

Section 15 of the Islands (Scotland) Act 2018 (the Act) requires that the Scottish Ministers 

establish by regulations a scheme for the making of a request to the Scottish Ministers by a 

local authority listed in the schedule of the Act to promote legislation devolving a function to 

that authority.  Section 15(2) sets out the specific features that must be included in the scheme.  

Section 15(3) sets out other features that may be included in the scheme.   Similarly, section 

21 of the Act requires that the Scottish Ministers make a scheme under which a local authority 

listed in the schedule of the Act can request that additional functions, duties or responsibilities 

are transferred to that authority.  Sections 21(2) and (3) set out the specific features of such a 

scheme. 

The Act does not specify the legislative procedure for regulations made under section 15. 

Through the application of section 33 of the Interpretation and Legislative Reform (Scotland) 

Act 2010 (combining of certain powers), the procedure for regulations made under sections 15 

and 21 are combined.  

These Regulations create a scheme that satisfies the requirements of both sections 15 and 21. 

Under the scheme, the six local authorities listed in the schedule of the Act (“relevant local 

authorities”) may make an “additional powers request” to request an additional function, duty 

or responsibility from the Scottish Ministers.  

The key features of the scheme are as follows: 

• Prior to making an additional powers request, a relevant local authority must be

satisfied that it can demonstrate reasonable cause for requesting an additional power

from the Scottish Ministers.

• The relevant local authority must also carry out a consultation on the proposed

additional powers request.  In particular, the local authority must consult the relevant

island community or communities, which is a means of establishing whether there is

community support for the proposal.

• The additional powers request must be in writing and include, among other things, the

local authority’s reasons for making the request, any anticipated implications for

outcomes in the local authority area and information on the level of community support

for the additional power being exercised by that local authority.
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• The Scottish Ministers must publish a notice containing details of an additional powers 

request and make the supporting documentation available for inspection on a website 

or by other electronic means.  

• Written representations may be made to the Scottish Ministers by interested parties and 

the requesting local authority may make comments to the Scottish Ministers on those 

representations.  

• The Scottish Ministers must make a decision as to whether to give effect to or refuse 

an additional powers request within six months of the validation date (the date on which 

the Scottish Ministers confirm they have received from the requesting local authority 

all the information that must be contained in or accompany an additional powers 

request).  This period can be extended by agreement between the Scottish Ministers and 

the local authority.  A request must not be unreasonably refused.  

• Where the Scottish Ministers decide to give effect to an additional powers request, they 

agree to transfer the additional power, or promote legislation devolving the additional 

power, to the local authority who made the request.  The scheme does not give the 

option for the Scottish Ministers to offer an alternative or modified additional power.  

However, guidance on these Regulations will be developed which will encourage pre-

application meetings between a requesting local authority and relevant Scottish 

Government officials to discuss the scope of the power being requested.  If the Scottish 

Ministers refuse a request, the Scottish Ministers may discuss with the requesting local 

authority alternative powers that could be transferred or devolved instead, outwith the 

scheme created by these Regulations. 

• The Scottish Ministers may decide to give effect to the request with regards to one of 

more of the other relevant local authorities as well.  There is no provision for those 

other local authorities to seek a review if they do not wish to be given the additional 

power.  However, the local authority may negotiate an alternative arrangement with the 

Scottish Ministers outwith this scheme. 

• The Scottish Ministers must then set out the steps they intend to take in order to give 

effect to the request and their anticipated timescales.  

• Where the Scottish Ministers refuse a request, the local authority who made the request 

may seek a review of that decision.  A refusal of a request made by one local authority 

does not preclude the other relevant local authorities from making the same request 

under this scheme.  

• The Regulations set out detailed rules for the conduct of reviews by the Scottish 

Ministers and the review panel.  The review must be determined within six months of 

the application for review being made, by either giving effect to or refusing a request. 

This period can be extended by agreement between the Scottish Ministers and the local 

authority.  

 

Consultation  

 

To comply with the requirements of section 15(4) of the Islands (Scotland) Act 2018, the 

Scottish Ministers have consulted with each local authority listed in the schedule of that Act: 
Argyll and Bute Council, Comhairle nan Eilean Siar, Highland Council, North Ayrshire 

Council, Orkney Council and Shetland Council.  It was not considered appropriate to consult 

any other persons.  A policy proposals paper was circulated to each local authority and followed 

up by individual phone conversations to discuss the proposals in more detail.  As a result of 

that consultation, the policy proposals were amended to reflect stakeholder concerns and to 

incorporate suggestions, including amended timescales for decisions and review requests; the 

form and content of an additional powers request; the option for the review panel to consider 
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representations via a hearing; and refinement of what a decision by the Scottish Ministers to 

give effect to a request means.  Stakeholders felt strongly that a pre-application meeting would 

be beneficial prior to a relevant local authority undertaking the work required to prepare and 

make a request under the scheme.     

 Impact Assessments 

These Regulations create a scheme under which the six relevant local authorities may request 

additional functions, duties or responsibilities from the Scottish Ministers.  They do not in and 

of themselves transfer or promote legislation to transfer any functions, duties or 

responsibilities, rather, they set out the framework for making and handling such requests.  

Screening under the Child Rights and Wellbeing Impact Assessment (CRWIA), Equality 

Impact Assessment (EQIA), and Strategic Environment Assessment (SEA) concluded that no 

impact assessments are required, as these Regulations have no effect on equality, privacy, 

children’s rights and welfare, or the environment. 

The Scottish Government considers that the Regulations and the scheme they establish do not 

give rise to any human rights concerns and comply with the European Convention on Human 

Rights (ECHR).  It is anticipated that any improvements to outcomes for island communities 

as a result an additional powers request will be positive with respect to human rights. 

In consideration of the Fairer Scotland Duty (FSD), it is anticipated that the implications of the 

exercise of an additional power by a relevant local authority will have a positive effect, 

including on outcomes in that authority’s area.  The scheme created by these Regulations does 

not affect socioeconomic outcomes.  

While there is no formal Digital Impact Assessment, it is appropriate to consider how the 

Regulations can be future-proofed in light of upcoming changes to technology.  Where the 

Regulations require publication of notices or documents, this is in the form of publishing a 

notice on a website or by other electronic means.  Part 6 of the Regulations concerns electronic 

communication. 

The Data Protection Impact Assessment (DPIA) did not reveal any impact on personal data 

and privacy.  The Regulations are clear that any representations received in response to an 

additional powers request notice will be sent to the requesting local authority, and that these 

representations and any comments received in response, will be published on a website or by 

other electronic means until such time as the Scottish Ministers publish a decision notice. 

Similar provisions are made regarding the review process.   

Financial Effects 

The Minister for Energy, Connectivity and the Islands confirms that no BRIA is necessary as 

the instrument has no financial effects on the Scottish Government, local government or on 

business.  

Scottish Government 

Local Government and Communities Directorate 

July 2019 
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These draft Regulations supersede the draft of the same title which was laid before the Scottish 

Parliament on 26 June 2019 and published on 27 June 2019 (ISBN 978-0-11-104255-7). It is 

being issued free of charge to all known recipients of those draft Regulations. 

Draft Regulations laid before the Scottish Parliament under section 29(2) of the Islands (Scotland) 

Act 2018, for approval by resolution of the Scottish Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2019 No. 

LOCAL GOVERNMENT 

The Additional Powers Request (Scotland) Regulations 2019 

Made - - - - 2019 

Coming into force in accordance with regulation 1 

The Scottish Ministers make the following Regulations in exercise of the powers conferred on 

them by sections 15(1) and 21(1) of the Islands (Scotland) Act 2018(a) and all other powers 

enabling them to do so. 

In accordance with section 15(4) of that Act the Scottish Ministers have consulted with each local 

authority listed in the schedule of the Act(b). 

In accordance with section 29(2) of that Act, a draft of this instrument has been laid before and 

approved by resolution of the Scottish Parliament. 

PART 1 

Preliminary 

Citation and commencement 

1. These Regulations may be cited as the Additional Powers Request (Scotland) Regulations 

2019 and come into force on the day after the day on which they are made. 

Interpretation 

2. In these Regulations— 

“the Act” means the Islands (Scotland) Act 2018, 

“additional power” means the function, duty or responsibility to which an additional powers 

request pertains, 

                                                                                                                                            
(a) 2018 asp 12.  
(b) The Scottish Ministers did not consider it appropriate to consult more widely. 
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“additional powers request” means a request by a relevant local authority that the Scottish 

Ministers— 

(a) transfer a function, duty or responsibility to that local authority, or

(b) promote legislation devolving a function, duty or responsibility to that local authority,

“decision notice” means the notice issued by the Scottish Ministers under regulation 13(1)(a), 

“determination notice” means the notice issued by the Scottish Ministers under regulation 

26(1)(a), 

“extend the additional power” has the meaning given by regulation 12(5)(b), 

“give effect to an additional powers request” has the meaning given by regulation 12(5)(a), 

“Hearing Session Rules” means the rules set out in the schedule, 

“interested party” means any person— 

(a) from whom the Scottish Ministers received representations (which were not subsequently

withdrawn) in connection with the additional powers request, and

(b) who provided an address to the Scottish Ministers,

“proposed additional power” means the function, duty or responsibility that the relevant local 

authority proposes to request in an additional powers request, 

“relevant authority” means a body, office-holder or other person listed in the schedule of the 

Act, 

“relevant island community” means the island community or island communities which, in the 

opinion of the requesting local authority, are likely to have an interest in or be affected by the 

exercise of the additional power by the requesting local authority, 

“relevant local authority” means a local authority listed in the schedule of the Act, 

“requesting local authority” means the relevant local authority making an additional powers 

request, 

“review documents” means— 

(a) the decision notice in respect of which the application for review is made,

(b) the application for review, and

(c) all documents accompanying the application for review in accordance with regulation 16,

“review panel” means the persons appointed by the Scottish Ministers under regulation 19 to 

consider the additional powers request and to report to them on it, 

“rule” means a rule set out in the schedule, 

“specified matters” are, in relation to a request for further written representations or 

information under regulation 22 or to a particular hearing session, those matters which are set 

out in the notice given under regulation 22(1) or rule 1(1) of the Hearing Session Rules, 

“validation date” is the date on which the additional powers request is taken to have been 

made in terms of regulation 8, 

“working day” means every day except— 

(a) Saturday and Sunday,

(b) 1 and 2 January, and

(c) 25 and 26 December.
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PART 2 

Additional powers requests: procedure 

Requests for additional powers 

3. A relevant local authority may make an additional powers request to the Scottish Ministers in

accordance with these Regulations. 

Reasonable cause 

4. Prior to making an additional powers request, the requesting local authority must be satisfied

that it can demonstrate reasonable cause for requesting the proposed additional power. 

Consultation on additional powers request 

5.—(1) Prior to making an additional powers request, the requesting local authority must consult 

the consultees in accordance with this regulation. 

(2) The consultees referred to in paragraph (1) are—

(a) the relevant island community,

(b) the person, body or authority that currently exercises the proposed additional power, if

not the Scottish Ministers,

(c) any other relevant authority that the requesting local authority considers appropriate, and

(d) any other persons appearing to the requesting local authority to have an interest in the

proposed additional power.

(3) The requesting local authority must give the consultees notice of the proposed additional

power. 

(4) The notice must—

(a) give a summary of the proposed additional power,

(b) state the requesting local authority’s reasons for proposing to request the proposed

additional power, and

(c) give information about how to make written representations on the proposed additional

power (including to whom such representations should be submitted).

(5) The notice must also—

(a) state the date of the last day of the consultation period,

(b) advise that this is the period within which written representations must be received by the

requesting local authority for them to be taken into account, and

(c) where the requesting local authority has decided to hold a public meeting or meetings on

the proposed additional power, the date, time and place of that meeting or those meetings.

(6) In this regulation, the “consultation period” is a period (fixed by the requesting local

authority) of at least 12 weeks that— 

(a) starts on the day (or last day) on which the notice required by paragraph (3) is given, and

(b) runs continuously.

Form and content of an additional powers request 

6.—(1) An additional powers request must be made in writing and must state that it is an 

additional powers request made under these Regulations. 

(2) An additional powers request must also—

(a) state the name of the requesting local authority,

(b) give a summary of the additional power,
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(c) state the name of the person, body or authority that currently exercises the additional

power,

(d) describe the involvement that the requesting local authority already has in the exercise of

the additional power, if any,

(e) state the reasons for making the additional powers request,

(f) include a report on the consultation carried out under regulation 5,

(g) include information on the level and nature of support from the relevant island

community for the exercise by the requesting local authority of the additional power,

(h) detail the anticipated implications of the exercise of the additional power by the

requesting local authority, including any impact on outcomes in that authority’s area,

(i) outline how it is proposed that the additional power will be exercised by the requesting

local authority,

(j) include any other information that the requesting local authority considers is relevant for

the purposes of demonstrating reasonable cause for making the additional powers request,

and

(k) include any evidence that the requesting local authority considers relevant in support of

the information or documentation provided under this regulation.

Acknowledgement of requests 

7.—(1) Where the Scottish Ministers receive an additional powers request which— 

(a) complies with regulation 6(1), but

(b) does not contain, or is not accompanied by, all the information or documentation which

the requesting local authority is required to submit in order to comply with regulation

6(2),

the Scottish Ministers must, within 10 working days of receipt, send the requesting local authority 

a notice identifying the information or documentation which that authority still requires to submit 

in order to comply with regulation 6(2). 

(2) Where the Scottish Ministers have received—

(a) an additional powers request which complies with regulation 6(1), and

(b) all the information or documentation which the requesting local authority is required to

submit in order to comply with regulation 6(2),

the Scottish Ministers must send an acknowledgement to the requesting local authority within 10 

working days of the validation date. 

(3) The acknowledgement sent under paragraph (2) must set out the validation date for the

additional powers request. 

Validation date 

8. An additional powers request is taken to have been made on the date on which the last of the

items or information required to be contained in or accompany an additional powers request in 

accordance with regulation 6(2) is received by the Scottish Ministers (“the validation date”). 

Publication of an additional powers request notice 

9.—(1) Within 10 working days following the validation date, the Scottish Ministers must 

publish— 

(a) a notice,

(b) the additional powers request, and

(c) the documents or information accompanying the request,

on a website or by other electronic means. 
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(2) The notice under paragraph (1)(a) must—

(a) state that an additional powers request has been made to the Scottish Ministers,

(b) identify the requesting local authority,

(c) provide details of the additional power,

(d) state the requesting local authority’s reasons for making the additional powers request,

(e) state how the additional powers request and any other documents submitted in connection

with it may be inspected, and

(f) state that written representations may be made to the Scottish Ministers and include

information as to how any representations may be made and by which date they must be

made (being a date not earlier than 20 working days after the date on which the notice is

published).

(3) As soon as practicable following publication, the Scottish Ministers must send a copy of the

notice under paragraph (1)(a) to the relevant local authorities except the requesting local authority. 

Opportunity for the requesting local authority to comment on representations 

10.—(1) Within 10 working days following the date referred to in regulation 9(2)(f), the Scottish 

Ministers must send a copy of any representations received in response to a notice published under 

regulation 9(1)(a) to the requesting local authority and inform that authority how and by what date 

(being a date not less than 20 working days after the date on which such copy is sent under this 

regulation) it may make comments in writing to the Scottish Ministers on such representations. 

(2) The requesting local authority may, on or before that date, make comments in writing on

such representations to the Scottish Ministers. 

Publication of representations and comments 

11. As soon as practicable following receipt, the Scottish Ministers must make copies of any

representations or comments received by them by virtue of regulations 9(2) or 10(2) available for 

inspection on a website or by other electronic means, until such time as the Scottish Ministers 

publish a decision notice in accordance with regulation 13. 

PART 3 

Additional powers requests: decisions 

Decisions 

12.—(1) The Scottish Ministers must decide whether to give effect to or to refuse an additional 

powers request. 

(2) The Scottish Ministers must not unreasonably refuse an additional powers request.

(3) In reaching their decision, the Scottish Ministers must consider the following matters—

(a) any obligations or restrictions imposed on the Scottish Ministers, by or under any

enactment or otherwise, that may prevent, restrict or otherwise affect their powers or

ability to give effect to an additional powers request,

(b) the reasons for the requesting local authority making the additional powers request,

(c) whether the requesting local authority has demonstrated reasonable cause for making the

additional powers request,

(d) any other information relating to the additional powers request, and

(e) such other matters (whether or not included in or arising out of the request) as the

Scottish Ministers consider relevant.
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(4) Where the Scottish Ministers decide to give effect to an additional powers request, the

Scottish Ministers may decide to extend the additional power. 

(5) In these Regulations—

(a) to “give effect to an additional powers request” means to—

(i) transfer the additional power, or

(ii) promote legislation devolving the additional power,

to the requesting local authority, 

(b) to “extend the additional power” means to—

(i) transfer the additional power, or

(ii) promote legislation devolving the additional power,

to one or more of the other relevant local authorities. 

Time periods for decision 

13.—(1) The Scottish Ministers must, within the period mentioned in paragraph (2)— 

(a) issue a decision notice to the requesting local authority,

(b) where the Scottish Ministers decide to extend the additional power, give a copy of the

decision notice to any relevant local authorities to which the additional power is to be

extended under regulation 12(4),

(c) publish a copy of the decision notice on a website or by other electronic means, and

(d) inform every person who made written representations in respect of the additional powers

request (and provided an address) of their decision and where a copy of the decision

notice is available for inspection.

(2) The period referred to in paragraph (1) is—

(a) the period of 6 months beginning with the validation date, or

(b) such longer period as may be agreed between the Scottish Ministers and the requesting

local authority.

Decision notice 

14.—(1) The decision notice must— 

(a) identify the requesting local authority,

(b) describe the additional power,

(c) state the Scottish Ministers’ decision under regulation 12(1) and the reasons for that

decision,

(d) where the Scottish Ministers decide to extend the additional power—

(i) state the reasons for that decision, and

(ii) identify the relevant local authorities to which the additional power is to be extended,

(e) where the Scottish Ministers refuse the additional powers request, provide information

about the right to apply for review under regulation 15(2), including—

(i) how an application for review may be made, and

(ii) the date by which an application for review must be made.

(2) The date referred to in paragraph (1)(e)(ii) must be a date no earlier than three months after

the date of the decision notice. 
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PART 4 

Review 

Review of decision by the Scottish Ministers 

15.—(1) For the purpose of sections 15(2)(g) and 21(2)(d) of the Act, this Part applies where— 

(a) an additional powers request is made to the Scottish Ministers by a relevant local

authority, and

(b) the Scottish Ministers decide to refuse the additional powers request.

(2) On an application made by the requesting local authority, the Scottish Ministers must carry

out a review of that decision. 

Application for review 

16.—(1) An application for review under regulation 15(2) must be made in writing in 

accordance with this regulation. 

(2) An application for review must be received by the Scottish Ministers no later than the date

set out in the decision notice under regulation 14(1)(e)(ii). 

(3) The application for review must—

(a) identify the requesting local authority,

(b) describe the additional power,

(c) include a statement setting out the requesting local authority’s reasons for seeking a

review of the decision, and

(d) be accompanied by a list of all documents, materials and evidence on which the

requesting local authority intends to rely in the review.

(4) Subject to paragraph (5)—

(a) all matters which the requesting local authority intends to raise in the review must be set

out in the application for review or in the documents, materials and evidence referred to

on the list submitted in accordance with paragraph (3)(d), and

(b) the application for review must be accompanied by a copy of all documents, materials

and evidence specified on such list other than any documents, materials or evidence

which—

(i) the requesting local authority has already provided to the Scottish Ministers in

connection with the additional powers request, or

(ii) the Scottish Ministers otherwise already hold.

(5) In addition to matters set out in the application for review and in the documents, materials

and evidence referred to the list submitted in accordance with paragraph (3)(d), the requesting 

local authority may raise matters and submit further documents, materials or evidence only— 

(a) in accordance with and to the extent permitted by regulation 17(7), or

(b) where a request is made (under regulation 22(1), rule 1(1) of the Hearing Session Rules

or otherwise) for further representations to be made or further information to be provided

by the requesting local authority.

Notification of the review 

17.—(1) The Scottish Ministers must before the expiry of the period of 20 working days 

beginning with the date on which the application for review is received— 

(a) send an acknowledgement of the application for review to the requesting local authority
stating the date on which the application for review was made and informing the

requesting local authority how documents related to the review may be inspected, and
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(b) give notice of the review to each interested party.

(2) Notice under paragraph (1)(b) must be given in writing.

(3) Notice under paragraph (1)(b) must—

(a) state the name of the requesting local authority,

(b) specify the additional power to which additional powers request relates,

(c) state that copies of any representations previously made with respect to the additional

powers request will be considered by the Scottish Ministers when determining the review,

(d) state that representations may be made to the Scottish Ministers and include information

as to how any representations may be made, by what date they must be made and that a

copy of the representation will be sent to the requesting local authority for comment, and

(e) state how a copy of the application for review and other documents related to the review

may be inspected.

(4) An interested party may within the period of 20 working days beginning with the date on

which notice is given under paragraph (1)(b) make representations in writing in respect of the 

review to the Scottish Ministers. 

(5) The Scottish Ministers must send a copy of any representations received under paragraph (4)

to the requesting local authority and must inform the requesting local authority how and by what 

date (being a date not less than 20 working days after the date on which such copy is sent under 

this paragraph) the requesting local authority may make comments in writing to the Scottish 

Ministers on such representations. 

(6) The requesting local authority may, on or before that date, make comments in writing on

such representations to the Scottish Ministers. 

(7) An interested party may, in addition to any representations made by virtue of paragraph (4),

raise matters and submit further documents, materials or evidence only in accordance with a 

request made under regulation 22(1), rule 1(1) of the Hearing Session Rules or otherwise. 

Publication of review documents 

18. As soon as practicable the Scottish Ministers must, in relation to a review, make a copy of—

(a) the review documents, and

(b) any notice given under regulation 17(1)(b),

available for inspection on a website or by other electronic means until such time as the review is 

determined. 

Review panel 

19.—(1) Where an application for review is made in accordance with regulation 16, the Scottish 

Ministers must appoint three persons, no more than one of whom may be a member of the staff of 

the Scottish Administration, to consider the additional powers request and report to the Scottish 

Ministers on it (“the review panel”). 

(2) Following such consideration the review panel must report—

(a) their findings in fact and conclusions in respect of the additional powers request, and

(b) their recommendations as to the determination of the additional powers request,

to the Scottish Ministers. 

Determination without further procedure 

20. Where the review panel considers that the review documents provide sufficient information

to enable them to do so, the review panel may finalise their report without further procedure. 
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Decision as to further procedure 

21.—(1) Where the review panel considers that further procedure is desirable to assist them in 

the preparation of their report, the review panel may determine the manner in which the review is 

to be conducted. 

(2) The review panel may determine at any stage of the review—

(a) that further representations should be made or further information should be made

available or provided to enable the review to be determined, and

(b) how such further representations or further information should be made available or

provided.

(3) Where the review panel consider that further representations should be made or further

information should be made available or provided by means of— 

(a) written submissions, regulation 22 applies,

(b) a hearing session, the Hearing Session Rules apply.

(4) Notices given under regulation 22(1) or rule 1(1) of the Hearing Session Rules—

(a) may be given separately or combined into a single notice, and

(b) must include an address to which any written communication for the review panel may be

sent.

Written submissions 

22.—(1) Where the review panel has determined that further representations should be made or 

further information should be provided by means of written submissions, the review panel may 

request such further representations or information and must do so by giving written notice to that 

effect to— 

(a) the requesting local authority, and

(b) any other person from whom the review panel wishes to receive further representations or

information.

(2) The notice given under paragraph (1) must—

(a) set out the matters on which such further representations or information is requested,

(b) specify the date by which such further representations or information are to be sent to the

review panel, and

(c) provide the name and address of all persons to whom the notice is given.

(3) Any further representations made or information made available or provided in response to

the notice given under paragraph (1) (“additional material”) are to be sent to the review panel on 

or before the date specified for that purpose in the notice and a copy of any additional material 

must be sent on or before that date to any other person to whom the notice was given. 

(4) Within a period of 10 working days beginning with the date of receipt of a copy of the

additional material, any person to whom the notice under paragraph (1) was given— 

(a) may send comments to the review panel in respect of the additional material, and

(b) must, when doing so, send a copy of such comments to any other person to whom the

notice was given under paragraph (1).

(5) A copy of any additional material or any comments required to be sent to a person under this

regulation must be sent to the person at the address stated for that person in the notice given under 

paragraph (1). 

(6) In this regulation “additional material” has the meaning given in paragraph (3).

New evidence 

23.—(1) If, after the consideration of the review panel’s report, the Scottish Ministers propose to 

take into consideration any new evidence which is material to the determination of the review, the 
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Scottish Ministers must not reach a decision on the review without affording the requesting local 

authority and any other relevant party an opportunity of making written representations on such 

new evidence. 

(2) In this regulation—

“relevant party” means—

(a) where the new evidence relates to a specified matter considered at a hearing session, any

person entitled to appear at that hearing session,

(b) where the new evidence relates to matters in respect of which further written

representations or information was sought by a notice under regulation 22(1), any person

to whom such notice was sent.

Further copies of documents etc. 

24.—(1) The Scottish Ministers may require any person who has submitted documents, 

materials or evidence in connection with the review to provide to such other persons as they may 

specify additional copies of such documents, materials or evidence as they may specify. 

(2) The Scottish Ministers must, until such time as the review is determined, make copies of

documents, materials or evidence provided by any person in connection with the review available 

for inspection on a website or by other electronic means. 

Determination of the review 

25.—(1) The Scottish Ministers must determine a review under regulation 15 by— 

(a) confirming their decision, or

(b) substituting their decision with a decision to give effect to an additional powers request.

(2) Where the Scottish Ministers substitute their decision under paragraph (1)(b), the Scottish

Ministers may decide to extend the additional power to one or more of the other relevant local 

authorities. 

(3) In determining the review under paragraph (1) the Scottish Ministers must consider—

(a) the review panel’s report, and

(b) where relevant, any new evidence and any written representations on that evidence

received by virtue of regulation 23.

Time periods for determining the review 

26.—(1) Within the period mentioned in paragraph (2), the Scottish Ministers must— 

(a) issue a determination notice to the requesting local authority,

(b) give a copy of the determination notice to any other relevant local authority to which the

additional power is extended under regulation 25(2),

(c) publish a copy of the determination notice on a website or by other electronic means, and

(d) notify every person who made (and did not subsequently withdraw) representations in

respect of the review that the review has been determined and how a copy of the

determination notice may be inspected.

(2) The period referred to in paragraph (1) is—

(i) the period of 6 months beginning with the date on which the application for review

was made, or

(ii) such longer period as may be agreed between the Scottish Ministers and the

requesting local authority.
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Determination notice 

27.—(1) The determination notice must— 

(a) identify the requesting local authority,

(b) describe the additional power,

(c) state how the Scottish Ministers have determined the review under regulation 25(1) and

the reasons for their determination, and

(d) where the Scottish Ministers decide to extend the additional power—

(i) state the reasons for that decision, and

(ii) identify the relevant local authorities to which the additional power is to be extended.

(2) The determination notice replaces any decision notice relating to the additional powers

request in respect of which the review was carried out. 

PART 5 

Subsequent action by the Scottish Ministers 

Statement of actions 

28.—(1) Where the Scottish Ministers decide to give effect to an additional powers request 

under regulation 12(1) or 25(1)(b), the Scottish Ministers must, within the period mentioned in 

paragraph (3), publish a statement of actions on a website or by other electronic means. 

(2) The statement of actions must set out—

(a) the actions that the Scottish Ministers propose to take in order to give effect to their

decision under regulation 12(1) or 25(1)(b),

(b) where the Scottish Ministers decide to extend the additional power under regulation 12(4)

or 25(2), the actions that the Scottish Ministers propose to take in order to give effect to

that decision, and

(c) proposed timescales for taking those actions.

(3) The period referred to in paragraph (1) is three months beginning with the date on which—

(a) the decision notice is issued to the requesting local authority under regulation 13(1)(a), or

(b) the determination notice is issued to the requesting local authority under regulation

26(1)(a).

(4) The Scottish Ministers must give a copy of the statement of actions to the requesting local

authority and to any other relevant local authority to which the Scottish Ministers have decided to 

extend the additional power under regulation 12(4) or 25(2). 

PART 6 

General 

Electronic communication 

29.—(1) Where the criteria in paragraph (2) are met, any document required or authorised to be 

sent by these Regulations may be sent by electronic communication and any requirement in these 

Regulations that any document is to be in writing is fulfilled. 

(2) The criteria are—

(a) the recipient consents, or is deemed to have agreed under paragraph (3), to receive it

electronically, and
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(b) that document transmitted by electronic communication is—

(i) capable of being accessed by the recipient,

(ii) legible in all material respects, and

(iii) sufficiently permanent to be used for subsequent reference.

(3) Any person sending a document using electronic communication is to be taken to have

agreed— 

(a) to the use of such communication for all purposes relating to the additional powers

request which are capable of being carried out electronically, and

(b) that the address for the purpose of such communication is the address incorporated into,

or otherwise logically associated with, that communication.

(4) Deemed agreement under paragraph (3) subsists until that person gives notice to revoke the

agreement. 

(5) Notice of withdrawal of consent to the use of electronic communication or of revocation of

agreement under paragraph (4) takes effect on the later of— 

(a) the date specified by the person in the notice, or

(b) the expiry of the period of 5 working days beginning with the date on which the notice is

given.

(6) In this regulation—

“address” includes any number or address used for the purpose of such communication or

storage,

“document” includes any notice, consent, decision, representation, statement, list, report,

form, plan, certificate or other information or communication,

“electronic communication” has the meaning given in section 15(1) of the Electronic

Communications Act 2000(a) (general interpretation),

“legible in all material respects” means that the information contained in the document is

available to the recipient to no lesser extent than it would be if sent or given by means of a

document in printed form, and

“sent” includes submitted or given and cognate expressions are to be construed accordingly.

Name 

Authorised to sign by the Scottish Ministers 

St Andrew’s House, 

Edinburgh 

Date 

(a) 2000 c.7.  Section 15(1) was amended by the Communications Act 2003 (c.21), schedule 17, paragraph 158.
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SCHEDULE Regulation 21(3) 

Hearing Session Rules 

Notice of hearing session and specified matters 

1.—(1) Where the review panel has determined that a hearing session should be held, the review 

panel must give written notice to that effect to— 

(a) the requesting local authority,

(b) any interested party who made representations in relation to specified matters, and

(c) any person who the review panel wishes to make further representations or to provide or

make available further information on specified matters at the hearing session.

(2) The notice given under paragraph (1) must specify the matters to be considered at the

hearing session. 

(3) Only specified matters are to be considered at the hearing session.

(4) A person given notice under paragraph (1)(b) or (c) and who intends to appear at the hearing

session must within the period of 10 working days beginning with the date of such notice inform 

the review panel in writing of that intention. 

Appearances at hearing session 

2. The persons entitled to appear at a hearing session are—

(a) the requesting local authority, and

(b) any other person who, in response to a notice given under rule 1(1), has informed the

review panel of their intention to appear at the hearing session in accordance with rule

1(4).

Date and notification of hearing session 

3.—(1) The review panel must determine (and may subsequently vary) the date, time and place 

at which the hearing session is to be held. 

(2) The review panel must give to those persons entitled to appear at the hearing session such

notice of the date, time and place fixed for the holding of a hearing session (and any subsequent 

variation) as may appear to the review panel to be reasonable in the circumstances. 

Hearing statements and documents 

4.—(1) Where required to do so by notice given by the review panel, a person entitled to appear 

at the hearing session must, by such date as is specified in the notice, send to the review panel, the 

requesting local authority and to such other persons entitled to appear at the hearing session as the 

review panel may specify in such notice— 

(a) a hearing statement, and

(b) where that person intends to refer to or rely on any documents when presenting their case

a copy of every document (or the relevant part of a document) on the list comprised in

that hearing statement which is not already available for inspection under regulation 11 or

18 or paragraph (2) of this rule.

(2) The review panel must make a copy of any hearing statement or other document which, or a

copy of which, has been sent to it in accordance with this rule, available for inspection on a 

website or by other electronic means until such time as the review is determined. 
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(3) Any person who has sent a hearing statement in accordance with this rule must—

(a) when required by further notice in writing from the review panel, provide such further

information about the matters contained in the statement as the review panel may specify,

and

(b) at the same time send a copy of such further information to any other person to whom the

hearing statement has been sent.

(4) Different dates and different persons may be specified for the purposes of paragraph (1).

(5) In this rule, “hearing statement” means, and is comprised of—

(a) a written statement which fully sets out the case relating to the specified matters which a

person proposes to put forward to a hearing session,

(b) a list of documents (if any) which the person putting forward such case intends to refer to

or rely on, and

(c) a list of any other persons who are to speak at the hearing session in respect of such case,

any matters which such persons are particularly to address and any relevant qualifications

of such persons to do so.

Procedure at hearing 

5.—(1) Except as otherwise provided in these Hearing Session Rules, the review panel must 

determine the procedure at a hearing session. 

(2) The review panel must, having considered any submission by the persons entitled to appear

at the hearing session, state at the commencement of the hearing session the procedure determined 

by the review panel under sub-paragraph (1). 

(3) Any person entitled to appear may do so on that person’s own behalf or be represented by

another person. 

(4) Where there are two or more persons having a similar interest in the issues being considered

at the hearing session, the review panel may allow one or more persons to appear on behalf of 

some or all of any persons so interested. 

(5) A hearing must take the form of a discussion led by the review panel and cross examination

is not permitted unless the review panel considers that cross examination is required to ensure a 

thorough examination of the issues. 

(6) Subject to paragraph (7), a person entitled to appear at a hearing session is entitled to call

evidence. 

(7) The review panel may refuse to permit—

(a) the giving or production of evidence,

(b) the cross examination of persons giving evidence, or

(c) the presentation of any other matter,

which the review panel considers to be irrelevant or repetitious. 

(8) The review panel may proceed with a hearing session in the absence of any person entitled to

appear at the hearing session. 

(9) The review panel may from time to time adjourn the hearing session and, if the date, time

and place of the adjourned hearing session are announced before the adjournment, no further 

notice is required otherwise rule 3 applies as it applies to the variation of the date, time or place at 

which a hearing session is to be held. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations create a scheme under sections 15 and 21 of the Islands (Scotland) Act 2018 

(the “Act”) under which the local authorities listed in the schedule of the Act (“relevant local 

authorities”) may request additional functions, duties or responsibilities (“additional powers”) 

from the Scottish Ministers. They also set out the period within which the Scottish Ministers must 

give notice of their decision, provide for the information which the decision notice must contain 

and set out actions to be taken where the Scottish Ministers decide to give effect to an additional 

powers request. The Regulations also make provision for the relevant local authority that made the 

request (the “requesting local authority”) to seek a review of a decision to refuse an additional 

powers request. 

Part 2 of the Regulations sets out the procedure for making an additional powers request. 

Regulation 3 provides that an additional powers request may be made by a relevant local authority 

to the Scottish Ministers. Regulation 4 provides that the requesting local authority must be 

satisfied that it can demonstrate reasonable cause for making an additional powers request prior to 

doing so. Regulation 5 sets out the consultation requirements to be met prior to an additional 

powers request being made. Regulation 6 provides that an additional powers request must be in 

writing and specifies information which must be included in or accompany a request. Regulations 

7 to 11 specify the steps to be followed by the Scottish Ministers where an additional powers 

request has been made. Regulation 7 provides for the acknowledgement of additional powers 

requests by the Scottish Ministers and the information to be included in such acknowledgement. 

Regulation 8 provides how the date on which the additional powers request is to be taken to have 

been made is established. Regulation 9 requires the Scottish Ministers to publish the additional 

powers request and accompanying documentation on a website or by other electronic means, 

together with a notice about the request, and sets out how this is to be done. The notice must 

contain details about how representations on the request may be made. In terms of regulation 10, 

the Scottish Ministers are to give the requesting local authority an opportunity to comment on any 

representations received in response to a notice published under regulation 9. Regulation 11 

requires that the Scottish Ministers make copies of representations and comments received under 

regulations 9 and 10 available for inspection on a website or by other electronic means. 

Part 3 of the Regulations sets out the procedure for making a decision in relation to an additional 

powers request. Regulation 12 provides that the Scottish Ministers must decide whether to give 

effect to or a refuse an additional powers request and sets out how this is to be done. Regulation 

13 prescribes a period of 6 months after the date on which the additional powers request is treated 

as having been made under regulation 8 as the period within which the Scottish Ministers are to 

give notice of their decision unless a longer period is agreed with the requesting local authority. 

Regulation 14 specifies the information to be contained in the decision notice. Regulation 14 also 

requires the Scottish Ministers to publish the decision notice on a website or by other electronic 

means and to give notice to every person who made representations on the request of the decision. 

Part 4 of the Regulations makes provision in relation to procedure for review where the Scottish 

Ministers refuse an additional powers request. Regulation 16 sets out the time period within which 

and how an application for review must be made. Regulation 17 provides for notification of the 

application for review to the requesting local authority. It also provides for notification to 

interested parties and gives such parties an opportunity to make representations and for the 

requesting local authority to comment on any such representations. In terms of regulation 18 the 

Scottish Ministers are to publish copies of documents relating to the review on a website or by 

other electronic means. Regulations 19 to 26 relate to the process of determination of an 

application for review. Regulation 19 requires the Scottish Ministers to appoint three persons to a 

review panel to consider, report and make recommendations on the additional powers request to 

the Scottish Ministers. Regulations 20 to 22 make provision for the procedure, if any is considered 

to be required, to be followed by the review panel when considering an application for review. 

Regulation 22 sets out procedures for how written submissions are to be sought and the Hearing 
Session Rules set out in the schedule contain rules as to how hearings are to be conducted. 

Regulation 23 relates to further procedure by the Scottish Ministers if they propose to consider 
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new evidence after consideration of the review panel’s report. Regulation 24 makes provision in 

relation to the provision of further copies of documents. Regulation 25 sets out the procedure to be 

followed by the Scottish Ministers when determining a review, by confirming or changing their 

decision, and the period within which the determination must be made. Regulation 26 requires the 

Scottish Ministers to publish a copy of the determination notice on a website or by other means 

and to notify the requesting local authority and interested parties of the determination. 

Part 5 of the Regulations requires the Scottish Ministers to publish a statement of actions with 

timescales for carrying out those actions following a decision to give effect to an additional 

powers request. 

Part 6 of the Regulations makes provision for the use of electronic communication. 
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Rural Economy and Connectivity Committee 
 

24th Meeting, 2019 (Session 5), Wednesday 11 September 2019 
 

Transport update from the Cabinet Secretary for Transport, Infrastructure and 
Connectivity and the Minister for Energy, Connectivity and the Islands 

 
 
Background 
 
The Committee will take evidence from the Cabinet Secretary for Transport, 
Infrastructure and Connectivity and the Minister for Energy, Connectivity and the 
Islands on transport issues such as major transport infrastructure projects, rail 
services, ferries procurement and active travel. This forms part of a series of regular 
updates the Committee receives to allow it to monitor transport policy developments 
and infrastructure projects. 
 
The Committee last received a general transport update from the Cabinet Secretary 
on 15 May 2019. At that meeting, the Committee raised topics such as the 
performance of Scotrail, the Aberdeen Western Peripheral Route (AWPR), the delivery 
of new ferries and the ongoing work to the Queensferry Crossing. 
 
The Committee will discuss key policy, improvements and developments in the 
transport sector with the Cabinet Secretary and Minister.  
 
 
 

     Rural Economy and Connectivity Committee 
September 2019 

 
 

 
 
 
 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12103
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